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On the Right of the Prosecutor to Comment on Defendant's 
Refusal to Take the Stand. — Ohio has, by its recent amendment, taken 
a very great step forward, at least in the minds of those who favor that 
kind of step. For four years just preceding the time when the amendment 
became effective, and just following its becoming effective, I was in the 
trial of criminal cases almost daily, having been in the prosecuting attor- 
ney's office in Franklin County, in the City of Columbus. Personally, I 
want to be understood as being in favor of the position which is now the 
position of Ohio, by reason of the adoption of the amendment, which gives 
to the prosecuting attorney the right to comment on the failure of the 
defendant to take the stand. I can appreciate — as you all doubtless do, be- 
cause many of you have been prosecutors in your time, or at least closely 
associated with that line of criminal law — there was a reason for the 
failure to. comment upon a defendant taking the stand in his own behalf. 
There was a time when the defendant, the accused, was not permitted to 
take the stand to testify at all in his own behalf, and, of course, being 
deprived of that right, in other words, having no discretion to exercise 
in the matter, he could not be and properly should not be rebuked for fail- 
ing to do something which the law did not permit him to do. The Consti- 
tution of the State of Ohio preserves every right of the defendant in a 
criminal case. It aims at the preservation of the rights of the state, and 
the speaker who has just preceded me has sounded a note in his remarks 
which I think is quite pertinent. The mere fact that the defendant may 
take the stand in his case, is not to be presumed in the slightest, in my 
opinion, as an act by which he can be said to be called upon as a witness 
against himself. The state, through the prosecuting attorney, presents its 
side of the case. There is a mistaken judgment, many times, on the part 
of the people unacquainted with the intentions or with the acts of the 
prosecuting attorney, leading to the belief that the primary purpose of the 
prosecuting attorney is to convict. There may be some prosecuting attor- 
neys who have that state of mind, and whose pole star, perhaps, is con- 
viction. I know that was not the motive that actuated me when I was in 
that class of work. Nor do I believe that any one of the four or five 
men who were directly associated with me in that work ever looked at 
their duty in that light. In fact, there have been numerous cases, more 
cases than I can tell you, or that I can recall, wherein it was a great 
pleasure to be able to go into court, as the representative of the State 
of Ohio to see that the facts were brought out in the presence of the 
jury, and perhaps even to state that the prosecution had no case. So that 
the trial of an accused by the state in the hands of the prosecuting attor- 
ney should not be assumed to be for the one purpose of convicting the 
man, but rather for the purpose of bringing out all of the facts per- 
tinent to the question, which has been placed before the prosecuting attor- 
ney, by reason of the act of the grand jury. Of course, there are different 
rules that govern the presentation of an accused for trial. I am not fam- 
iliar with all those rules, and I do not pretend to be, but in this state, of 
course, a man can't be tried on a felony charge without having been 
indicted by a grand jury. The indictment, in itself, of course, in principle, 
doesn't in the slightest degree rob the accused of the presumption of in- 
nocence. I have often wondered, however, if this is understood by jurors 
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generally. Perhaps some of you have thought of the same thing. You 
know, in impanelling a jury, the question is asked, "Does the fact that this 
man stands here charged with this crime, and having been indicted by the 
grand jury, in any respect, in your opinion, disturb the presumption of 
innocence in his favor?" Almost every time a juryman will answer that 
it does not. I know of instances, and I feel that there are many other 
instances wherein the very jurymen who answered that question in that 
way were in the habit of asking themselves, "If this fellow isn't guilty, 
why is he here? Why did the grand jury send him here?" Those things 
in the mind of a prosecuting attorney, who has the pursuit o'f righteousness 
in his heart, always cause him to be very careful lest he should do a real 
harm to a defendant. I- remember one case particularly, in which I believe 
I suffered more, far more than the defendant. The evidence was over- 
whelming, apparently, but it was circumstantial in character in some re- 
spects, and direct in others, but the source of the direct evidence, while 
we couldn't detect flaws in it, made us suspicious; and it was only at the 
close of the case that we felt that justice was being done by the convic- 
tion of the man — and it entailed a sentence of life imprisonment. It was 
an incest case, one of those cases in which a young girl was involved, 
and we were most anxious about it. The defendant did not take the stand ; 
he could have explained the whole situation, and the fact that we were 
certain that his conviction was correct, was brought about by reason of 
his being kept off the stand, and by the attempt on the part of his attor- 
ney to introduce a little Bible, which, upon examination by an expert in 
handwriting, disclosed the fact that certain dates had been changed, and 
the memorandum which they had relied upon in connection with a partial 
alibi defense, disclosed the fact that we were being imposed upon. We 
were convinced, however, as to his guilt later on, but everyone worked 
with one thought in mind, and that was to prevent the miscarriage of 
justice, and we never believed that the jury was convinced of his guilt. 
Now, on the question of the defendant taking the stand, one. of the 
strongest arguments that is urged against the right of the prosecutor to 
comment on the failure of the defendant to take the stand, rises out of 
this fact: that many people, innocent or guilty, when called to the witness 
stand are timid, and do not present the best side of their character, or the 
best side of their claim in the presence of the judge and jury during the 
trial of the case. But, I have never found that to be true. Never yet 
have I found a defendant on the stand who was so timid that he didn't 
get better consideration from the jury by reason of that very fact. I 
think one of the most flagrant miscarriages of justice in the County of 
Franklin occurred in connection with a law suit that I am not going to 
designate now by name or number, by reason of the fact that the defend- 
ant died a horrible death a short time ago, and I don't care to recall 
anything personal about the matter. But he took the stand; he was very, 
very timid, or pretended to be, and it developed in the course. of the evi- 
dence in the case, that one of the officials who dealt with him at the 
time he was apprehended and first accused of the crime, used some very 
harsh methods. In our opinion they were fully justified-^-everything that 
was done was fully justified, because it was a heinous crime, and yet 
the man was acquitted — acquitted in the face of overwhelming evidence, 
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and simply on the ground that he was not able to take care of himself. 
So that, I can't see the argument that the timidity of the witness is 
going to affect his case in any way adversely, or rather that his failure 
to present his case on account of his timidity is going to be an argument 
against the prosecutor being permitted to comment on his failure to take 
the stand — if he doesn't take it. Because when he does take the stand, 
in nearly every instance he benefits by it. Of course it is a well known 
fact that certain matters that probably could not be brought out in the 
trial, in any other way, are possible of disclosure by reason of the de- 
fendant taking the stand. 

But why should that not be true? Why should courts exist, and 
why should there be criminal prosecutions? Is it for the purpose of 
protecting criminals? Is it for the purpose of handicapping the state 
in its efforts to bring about a full disclosure of all the facts attendant 
upon a crime committed, or alleged to have been committed by the ac- 
cused, who has had his day before a grand jury? In this state 12 out of 
15 men must present a true bill, otherwise the defendant cannot be called 
into court. There are many provisions throughout the country that make 
it very, very difficult for prosecuting attorneys to conduct cases for the 
best interests of the state. The agitation in this state that led up to the 
adoption of this constitutional amendment, in the Constitutional Convention 
of 1912, covered a long period of time. That Ohio enactment is ex- 
pressed in these words: "No person shall be compelled, in any criminal 
case, to be a witness against himself, but his failure to testify may be 
considered by the court and jury, and the same may be made the subject of 
comment by counsel." I don't believe there ever was a criminal case 
tried anywhere, where there was any doubt as to the facts, and the de- 
fendant failed to take the stand, that the jury itself didn't immediately 
question the act of the defendant. So that, comment by counsel, by the 
prosecutor, I think, is of little moment. Sometimes, of course, a prosecu- 
tor, who is, perhaps, a little over-zealous, may paint a glowing picture 
by reason of the defendant remaining off the stand, but I think from my 
experience that the ordinary jury that one finds in a criminal case, is able 
by viewing the defendant, and connecting the facts and observation and the 
demeanor of the defendant all through the case, to pass upon the motive 
of the defendant in failing to come forward and throw what light he could 
on the question of any disputed fact. I would say that experience in 
Ohio, since the adoption of the amendment, has fully justified its adop- 
tion, and if there is any widespread fear of it, or dissatisfaction with it, 
it has not come to my notice. Now, of course, a defendant comes into 
court clothed with the presumption of innocence ; he comes into court 
to answer a charge, and he must stand in that court as having answered 
that charge. He must plead to the charge, and if he doesn't plead to 
the charge and stands mute, a plea will be entered for him. In other words, 
he stands in court answering the charge as not guilty; otherwise he is 
not tried until preliminary questions may be settled and determined. 

We have had several cases in the Supreme Court. In fact, we had 
one case that turned pretty much upon that question, but the question was 
not passed upon that ground ; the conviction was sustained on the ground 
that substantial justice had been done, and the court didn't go into the 
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question of comment by the prosecutor. I have never seen a case where 
it has made much difference. To my notion, the only case that offers, 
perhaps, a situation where more stress might be placed upon the failure 
of the defendant to take the stand, is an alibi case, where there is dispute 
as to where a man was, and if there is anybody in the world that knows 
where he was, it is the man himself, and if he doesn't tell, God knows I 
don't know what rights he should have or expect from people who are 
trying him and who are sworn to pass upon the facts. If the living man 
there before them refuses to tell them when he knows, and if there is a 
question raised that casts the guilt upon him, I am with the jury every 
time that says that his failure to enlighten them on that subject should 
lead to his condemnation and conviction. 

I think it has in a great many cases caused defendants to take 
the stand, where other .vise they would not have done so. That applies 
more particularly, perhaps, to defendants who have a criminal record, 
who have been in the penitentiary, and for that reason are averse to 
taking the stand. In my experience I have found that in 90 per cent of 
the cases where the defendant did not take the stand, it was because he 
had a criminal record, and the worse the criminal record, the^ more 
inclined he would be to keep away from all inquiry. 

If it be argued that the case of a defendant might be damaged by 
taking the stand, by reason of the fact that through his taking the stand it 
was disclosed that forty or fifty years before he had been convicted of a 
crime, and in the interval nothing had happened about which society could 
complain, I would be prepared to take the other end of the argument that 
that would be a positive benefit to the defendant rather than a detriment, 
and that any kind of a lawyer — anyone who was gifted at all in defending 
cases, could acquit him on that fact alone. It seems to me with the handi- 
cap of forty years back and the pure life in the interval between, that 
unless there was positive, absolute proof, aside now from the disclosure 
which you say is so important, that he would be acquitted by nine juries 
out of ten. I think it would be a benefit rather than a detriment. — John G. 
Price, Attorney General, Columbus, Ohio. 



It has been pointed out in discussions of this subject that the 
only case in which an injustice might be done would be an alibi 
case. Let us assume for a moment a case of murder, in which the plea is 
self-defense. The defendant has been convicted within recent years of as- 
sault ; a number of witnesses are produced by the defendant, who establishes 
his self-defense beyond any question. Astute, and perhaps not even astute, 
counsel says, I will not confuse this issue by putting my defendant on 
the stand, because then the jury will know that he has already been con- 
victed of assault. The issue is, did this man commit unjustifiable homi- 
cide? Witnesses are produced for the prosecution and for the defendant, 
bearing upon that issue. Why should the defendant there jeopardize his 
liberty, or perhaps his life, by confusing the issue, as it will be confused 
by the evidence of previous conviction? In a case of that kind comment 
by the district attorney would lead to positive injustice and wouldn't 
help to ascertain the real truth. Furthermore, the comment which the 
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district attorney may make is necessarily speculative. If a man is not 
on the stand because his attorney has kept him off on account of 
previous conviction, the district attorney may not assert that that is the 
fact, because he is restricted in other directions. Therefore, the district 
attorney, having usually the record in his hand, must necessarily com- 
ment indirectly upon something' — giving the jury a hint, but without 
giving them the fact — so that the jury go away speculating about a fact 
of which they have no proof. How about the case of an apparently in- 
adequate prosecution being started, and a lawyer saying to his client, "I am 
going to test this case and see whether there is enough evidence here to 
convict you. Stay off the stand!" Under our system of jurisprudence, the 
man is allowed to do that, and test that question. Why should not that 
particular thing be allowed to continue, and if it is not to be allowed 
to continue, you practically compel a man to go on the stand and confess 
his guilt in a case of that sort. This is in no sense that his guilt 
should not be tested, but if we have no system of testing the state's case, 
then we should not follow fragmentary speculative comment upon the 
man's failure to take the stand; and as a last argument against the thing, 
it has always seemed to me that despite instructions to the contrary, juries 
will unquestionably give weight to the silence that everybody, in popular 
language says, is "confession" — the adage "silence is consent." We have 
that adage in common life, and jurors undoubtedly give weight to it. 
Under our present system, I don't believe that should be commented upon, 
because we don't know what the silence is due to. If it is due to guilt, 
perhaps it is justifiable that comment should be made, but if it is due to 
the practice of the law — if it is due to prior conviction — if it is due to 
testing the state's case, I say that under those circumstances comment 
which is speculative may lead to positive untruth and injustice. — Louis 
Fabricant, New York City. 



During my seven years as prosecutor in the State of Illinois 
I have never needed this sort of statutory amendment to let the jury know 
that the defendant did not testify, and I don't think anyone else needs 
it. Take, for instance, the case of a man who has been formerly con- 
victed of a felony, perhaps in the very early years of his life, but has 
lived a clean life for twenty or thirty years, and then is arrested charged 
with crime and can add nothing as a matter of defense, except to go 
on the stand and say he did not commit it, which he has already said 
by his plea of not guilty. In other words, he may be absolutely innocent 
of the charge, and yet he can't prove it; all he can do is to say he is not 
guilty. Now, if he goes on the stand the prosecutor can immediately in- 
troduce the record of former conviction, and he is convicted not because 
he has been proven guilty of the crime with which he has been charged, 
but because thirty years ago he was convicted of something else. I think 
I am about as much of a prosecutor at heart as anybody is, but I have 
never felt that this was a matter of any serious importance in the admin- 
istration of criminal law. While I was president of the States' Attorneys 
Association in Illinois, we, through the association, at the. request of the 
majority of the state's attorneys, asked the legislature to permit the prose- 
cutor to comment on the failure of the defendant to testify. The legisla- 



RIGHT TO COMMENT 297 

ture very promptly denied the request, but I didn't feel that we would 
have gained anything if we had got it. If the defendant doesn't testify, 
the prosecutor can very properly say, as he brings out his several points 
of the evidence, "By whom is this disputed, and what contradiction of 
this point is there in the record?" You can tell them every two minutes 
that the defendant didn't testify, and it is perfectly proper to tell them 
that ; at least the Supreme Court in Illinois has said it, time and again, and 
that makes it proper in Illinois. The question has been repeatedly before 
the court on the ground that the prosecutor has commented on the fail- 
ure of the defendant to testify. In other words, where - the prosecutor 
did point out that this "is not denied in any respect," "there is no con- 
tradiction of this proof," etc., you see the evidence in the case was perfectly 
clear that no one could have denied it except the defendant ; and necessarily 
it was called to the attention of the jury that the defendant had not denied 
it. There is nothing improper about that. You don't need any constitu- 
tional amendment to permit you to do that, nor do you need any statute 
to permit you to do it. — Floyd E. Thompson, Illinois Supreme Court. 



There is one phase of the situation I would like to ask you 
about, in reference to the question of not commenting on it. 
While there .is the law that the defendant need not testify, the statute 
of our state says that no comment shall be made upon that. Now, how- 
ever, instructions are offered by the defendant to the court asking him 
to tell the jury that the fact that the defendant doesn't take the stand, 
must not be taken by them as any indication at all of the guilt of the 
defendant, or must not be construed against him. I have always con- 
strued the statute as meaning that neither the state nor the defendant 
could comment on it. I refused the instruction, namely, that the de- 
fendant did not testify should not be taken as any indication against 
him, on the theory that the statute said nothing should be said about it, 
and the defendant had no more right to call attention to that fact that the 
state had. But the Supreme Court held that I must give that instruction, 
and I have had some difficulty in reconciling the two positions. Doesn't 
that, however, change the situation? The fact that the defendant does 
offer that instruction and the court must give it. Doesn't that make it 
a little bit stronger in the minds of the jury that that must not be con- 
sidered, the fact that the defendant didn't take the stand — where you have 
it buttressed by instructions given by the court to the effect that you 
dare not take that into consideration? 

I think it is inconsistent for the defendant to insist that the state 
cannot comment on it, and then comment on it himself by offering the 
instruction. The point I wanted to make is this: the reason I think 
such an amendment to the constitution is dangerous is because of the 
over-zealous prosecutor. If all the prosecutors were intellectually honest 
and weighed questions judicially, I don't think there would be any danger 
from them. But we know that prosecutors are not all thus, and we 
know that many prosecutors would take advantage of such a law, and with 
very little evidence of guilt would spend an hour commenting on the 
fact that the defendant didn't testify, make a great speech about it and 
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build up a beautiful argument, which would very likely mislead the jury. 
In other words, it seems to me, it is wholly immaterial. The jury knows 
he didn't testify; the jury makes the argument itself; somebody on the 
jury is going to do the arguing when they get into the jury room; and 
the state can point out that the evidence has not been disputed, and 
that it is before them uncontradicted. And if that isn't all the comment 
amounts to any way, I would like to know what it is. The only possible 
case where it could be of any benefit to the'prosecutor to be permitted to 
comment upon the failure of the defendant to take the stand is that in 
which an alibi was the defense, and other witnesses had testified to the 
fact that that defendant was not at the place of the commission of the 
crime, and could not have been there. Now, of course, the prosecutor 
could not say that there has been no dispute of the proposition that the 
defendant had been at the place when the crime was committed, because 
other witnesses had testified to it. I am not so sure that he could not say 
who were the people who said the defendant was not there and then name 
them. I think he might very properly say that because it is in the record. 
I don't see any objection to it. But I think there are so many things that 
are of real importance in the reform of criminal procedure that really 
do cause miscarriages of justice, that we ought to work for them rather 
than for something like this, which seems to me doesn't give us any ad- 
vantage after we do get it. Possibly it hasn't caused any great harm, 
but the opportunities to cause harm are great; it seems to me they out- 
weigh all the advantages we might get from such a law or such an amend- 
ment. — Hugo Pam, Superior Court, Chicago. 

The Question of the Unanimous Jury.— At the Cincinnati, Ohio, 
meeting of the American Bar Association James M. Beck, Attorney 
General of the United States, made a very thoughtful address 
on the subject of the present lawlessness existing all over this coun- 
try. I think anyone who listened to that address, who was a lawyer, must 
have come away with the feeling that it was up to him to do something 
that would be correctional in its character. It seems to me that there 
is a very serious defect of the criminal law, and that is this, 
that it requires unanimity of a jury to bring in a verdict. In 1910, or 
thereabouts, in this state, there were a great number of miscarriages of 
justice in civil cases, some of them so glaring that comment was caused 
upon the failure of jurors to do their work properly. At that time I ad- 
vocated that nine out of twelve might be permitted to bring in a verdict, 
and promptly was the recipient of a number of communications, both 
verbal and in writing, to the effect that there must be something radically 
wrong with my mental make-up to make such a suggestion as that. But, 
upon consideration, the matter grew in importance, and in 1912, when the 
other amendments to our constitution were adopted, they adopted a pro- 
vision making it possible to have a jury bring in a verdict by nine or more 
affirmative votes out of the twelve, and since then, we have had that 
sort of verdict in the State of Ohio. I don't believe that there is any 
lawyer actively engaged in practice in this state who will not say that it 



